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"neutralizing" admissions would have no effect, and their admission 
would be useless. The distinction in other words is that while the per- 
sonal veracity of a witness is of the utmost importance, that of a party 
is not, as instanced by the fact that a witness may be impeached by 
evidence of his general character, while the character of a party to a 
civil action is unimpeachable. In fact this theory, though the only one 
which furnishes any adequate explanation for the unlimited character 
of admission, rests by no means upon a firm basis. The previous opinion 
of a party as to matters connected with his case, seems, in reality, of 
no greater relevancy or force than that of a third party. 

The importance of the true reason for allowing admissions in evidence 
lies in the different use which is to be made of such evidence as different 
reasons are assigned. If admitted as a hearsay exception the admission 
has of course the force of ordinary affirmative evidence and therefore 
may shift the burden of proof. If, on the other hand, it is regarded 
merely as discrediting the party's case, it has only negative force. It 
cannot shift the burden of proof, and therefore cannot of itself be con- 
sidered as establishing the truth of any fact which the party has the 
burden of proving. A recent New York case is interesting as showing one 
view of this effect. Rosenblum v. Liener (1906) 98 N. Y. Supp.836. In an 
action for the recovery of a deposit made in the sale of certain property 
the plaintiff based his case on alleged false representations by the vendor 
as to the amount for which the property had previously rented. The 
defendant had previously contended that he had represented that the 
property might be made to rent for the price, thereby incidentally admit- 
ting that the property did not so rent at that time. It was held that 
this admission was sufficient to establish the fact that the representation, 
if made as alleged by the plaintiff, was false, the admission thus being 
considered as affirmative evidence. The case illustrates one of the chief 
inconsistencies of the view it represents. The statement was not against 
the defendant's interest at the time of making. Freeman v. Brewster (1894) 
93 Ga. 648, and therefore had no higher probative force than ordinary 
hearsay. It is not therefore a reasonable exception to the hearsay rule, 
under which it must be brought if it is to be given any affirmative force. 
The same result was reached, however, in Fra^er v. State, supra. 



Development of the Protection of Trade Names. — If the case 
referred to in Southern v. How (1590) Poph. 143, is properly considered 
as one of the protection of a trade mark, it seems apparent that trade- 
mark law and unfair competition had a common origin. In fact the 
earlier cases made no distinction between them, the cause of action in 
either case being based on fraud. The right of property in a trade mark 
was not clearly recognized for many years. Perry v. Truefitt (1842) 6 
Beav! 66, and as late as 1742 Lord Hardwicke expressed a doubt as to 
the propriety of injunction in support of it. Blanchard v. Hill, 2 Atk. 
485. But in Millington v. Fox (1838) 3 My. & Cr. 338, a case not in- 
volving fraud, the trade mark was clearly recognized as a property right, 
though qualified in so far that equity will not give damages for a past 
infringement, if innocent. Edelsten v. Edelsten (1863) i De G. J. & S. 
185. The fact that infringement of trade mark is a violation of a prop- 
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erty right has come to mark the distinction between it and the trade 
name. 6 Columbia Law Review 349. It is true that such infringement 
makes out a prima facie case of fraud, but the latter is not essential, and 
if rebutted only goes to the mitigation of damages. McLean v. Fleming 
(1879) 96 U. S. 245; Vulcan v. Myers (1893) 139 N. Y. 364. In unfair 
competition, on the other hand, fraud is the essential element. The 
wrong consists in the fraudulent deception of the public to the injury of 
another by false representations that one's goods or business are those of 
that other. Burdick's Law of Torts, pp. 384-5. The doctrine of unfair 
competition arose, apparently, in cases where actual fraud was shown, 
the wrongful intent of the defendant being clear. Knott v. Morgan (1836) 
2 Keen 214; Croft v. Day (1843) 7 Beav. 84. It came to include cases 
in which the mere adoption of a name used by another, which had ac- 
quired a secondary meaning in relation to his goods or business, or of a 
strikingly similar name was held to amount in itself to an artifice and to 
constitute a prima facie case of fraud. Van. Houton v. Hooton Cocoa Gr 
Choc. Co. (1904) 130 Fed. 600; Am. Clay Mfg. Co. of Penn. v. Am. Clay 
Mfg. Co. of N. J. (1901) 198 Pa. 189. Some courts even went so far as 
to hold that motive and fraud were not material. Newby v. Oregon Cen- 
tral Ry. (1870) 18 Fed. Cas. 42; Holmes, Booth & Hayden v. The Holmes, 
Booth &■ Atwood Mfg. Co. (1870) 37 Conn. 278; Am. Clay Mfg. Co. v. Am. 
Clay Mfg. Co., supra, although this was probably due to confusion with 
trade-mark law. The rule was laid down that where a man honestly 
used his own name without artifice or deception no relief could be ob- 
tained against him, Meneely v. Meneely (1872) 62 N. Y. 427, but this did 
not prevent a court from compelling a man to distinguish his own name 
from that of another which had gained a secondary meaning, although the 
defendant had acted with no actual fraud. Johann Hoff v. Tarrant & 
Co. (1896) 71 Fed. 163; but see Turton v. Turton (1889) 42 Ch. D. 128. 
The mere use of one's own name or of a geographical or descriptive name 
which will be understood by the public in the secondary or acquired 
sense which another has gained for it is a false representation although 
true in its primary sense. Reddaway v. Bunham (1896) App. Cas. 199. 
While the language of many of the cases is not clear and the cases them- 
selves often appear irreconcilable there has been gradually developed a 
rule which brings them into harmony. The use of a name with mere 
knowledge that the natural and probable result of that use will be decep- 
tion of the public to the injury of another, or under circumstances where 
one should have such knowledge, constitutes a prima facie case of fraud. 
Chas. S. Higgins Co. v. Higgins Soap Co. (1895) 144 N. Y. 462. In a 
recent New York case, U. S. Frame & Picture Co. v. Horowiti (1906) 100 
N. Y. Supp. 705, the defendant was restrained from advertising his busi- 
ness in a way likely to lead, persons to believe it that of the plaintiff, but 
the court refused to enjoin the use of the name "New York Frame & 
Picture Co." on the ground that no intent to deceive could be predicated 
from the user's assumption of the name. The explanation is clear. The 
plaintiff used the name "United States Frame & Picture Co." and it was 
not a natural or probable consequence that the public would be misled, 
and hence there was no prima facie case of fraud from which an intent 
could be predicated. The practical results of the rule as thus developed 
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are interesting. Very few cases could arise in which i<nowledge or easy 
opportunity to acquire it is absent within reasonable territorial limita- 
tions. Cf. 6 Columbia Law Review 349. The right to the trade 
name becomes in effect a monopolistic right, and the courts in protecting 
it go so far as to restrict the right that every man has to use his own name 
as he will. The element of fraud seems to be weakening before the right 
of property. In the case of Siegert v. Gandolfi, N. Y. L. J. Dec. 15, 1906, 
the court per Wallace, J., said, "when the name of a place or a locality 
has been so long applied as a descriptive designation of the product of 
some manufacturer there, that it has acquired a secondary meaning, and 
has come to be generally recognized in trade as signifying his particular 
product, it becomes so far his property that a business rival cannot ap- 
propriate and use it to induce purchasers to buy a product made else- 
where, or even made at the same place." 



The Theory of Exemplary Damages. — It is almost universally 
conceded that where a tort is committed in a wanton spirit there should 
be an increased recovery. Emhlen v. Myers (i860) 6 H. & N. 54; Fay 
V. Parker (1873) 53 N. H. 342. There is a division, however, in the 
courts as to the measure of these damages. In some courts compensa- 
tion merely for wounded feelings and mental anguish is given. Bixhy 
V. Dunlap (1876) 56 N."H. 456; Lucas v. Michigan Cent. Ry. (1893) 98 
Mich, i; Murphy v. Hobbs (1884) 7 Cal. 541. Others instruct the jury 
fully to compensate the plaintiff for all the usual items of damage, and 
then to look at the offense and see whether this sum sufficiently repre- 
sents its magnitude; and if it does not, the jury may in its discretion 
add such sum as will do so. Haines v. SchuUi (1888) 50 N. J. L. 481; 
Day V. fVoodworth (185 1) 13 How. 363, 371; King v. Root (N. Y. 
1830) 4 Wend. 113, 139. But the phrase is often added "as are neces- 
sary for an example to deter others." Taylor v. Church (1853) 8 N. Y. 
452; Brown v. Swinejord (1878) 44 Wis. 282; Goddard v. Grand Trunk 
Ry. Co. (1869) 75 Me. 202; Porter v. Seiler (1854) 23 Pa. St. 424. 

It is this last statement, which implies that exemplary damages have 
some connection with the wrong done to society, that has brought the 
rule as to exemplary damages into disrepute with many courts. S-pear 
V. Hubbard (1826) 4 Pick. 143; Riewe v. McCormick (1881) 11 Neb. 261; 
and cases cited supra. These cases point out that when damages are 
awarded as a deterrent, it is admitted that the plaintiff as an individual 
has no title to them; hence the court takes from one individual and gives 
to another what does not belong to the latter, which is unjust, if not un- 
constitutional. It is also stated that if the theory of exemplary damages 
is based upon punishment in the public interest, the defendant, in those 
cases in which he is also punishable criminally, is vexed twice for the 
same cause. Austin v. fVilson (1849) 4 Cush. 273. This argument has 
led certain jurisdictions to refuse exemplary damages where the wrong 
is one upon which a criminal prosecution may be founded. Wabash 
Printing Co. v. Crumrine (1889) 123 Ind. 89; Huber v. Teubee (D. C. 
1879) 3 McArth. 484. Yet it has been clearly pointed out that if puni- 
tive damages are double punishment in the case of a wrong which is 
criminally punishable, it is because of an inconsistency of such damages 



